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Under South Dakota law,

"A candidate for nomination to an office, or election to a party office, having no
opposing candidate within his party, shall automaticaUy become the nominee of his
party or elected party official for said office, and his name shall not be printed on the
primary election ballot If there are no opposing candidates for nomination or
election of either state ot county candi dates in any county, no primaiy election shall
be held in mat county, and the candidates shall be automatically nominated or
elected."

S.D. Codified Laws § 12-6-9. Upon the passing of the deadline for eligibility to appear
on the primary ballot, Senator Johnson "automatically bec[a]me me nominee." He was
not "elected" on June 3. Rather, he automatically became the nominee (and effectively
won the June 3 election) on March 25,2008, which was the last day mat nominating
petitions for the primary election ballot could be filed. See
http://www.sdsos.gov/electionsvqteregistration/20Q8CALENDAR.pdf: S.D. Codified
Laws §12-6-4.

The June 3 primary election was utterly irrelevant to Senator Johnson as a matter
of stale law. Senator Johnson did not become m^ patty's general dection nominee by
virtue of anything that occurred on June 3. Wim respect to Senator Johnson, no
"election** took place on June 3. Accofdm^y,n^ communication at issue was not an
"electioiieeriiigoomaiuiiten^
primaiy or preference election^ a convention ore
authority to nominate a candidate, for me office sought by the candidate.** 11CJP.R.§
100.29{aX2).

Finally, NTU has adopted an internal process to have any future broadcast
advertisements mat mention federal candidates <« officeholders renewed by counsel in
advance of their public release for any electioneering conmiunications reporting and
disclaimer issues. NTU hopes that this process will avoid any confusion over
electioneering comrnimicflh'om reporting requirements in advance.

if you have any former questions, please do not hesitate to contae

Jason Torchmsky
Counsel to National Taxpayers Union
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