ETEXT ATTACHMENT

Qa1 /2003 16 :

This letter is in re&%onae to wour July 1€, 2003 letter referenacing Amended 30 Day Post-General Report (1041702 - 11728/~
02, received 320003, Z

.

An amendsd report will b2 filed. U

M

In yaur first point, in regarde to Independent Expenditures, please see the enclosed letter from attomeys Jim Bopp and
Richard Coleson. U

U

In wour secend point, you neted that in Schedule E, the "calendar Year-To-Date Per Election for Office Sought” torals a
E;lgred to be incorrect. The software autamatically creates these tatale and apparently there was some glitch in the zaf-

re that caused the totals to calculate incorreetly. This has been corected on this report and all subesquent repots
filed.

n

In yaur third paint, you noted the difference in Independent Expenditure Costs from Line 24 of the Detailed Summarny Page
and the 24 hour notice filed for the Independent Expenditure. The 24 hour notics was an estimated cost of 73,751, Cnee
we receied the actual bills, the cast came to §70, which iz carrectly reported on Line 24 of the report. =

A
Fleaze feal free to contact me if you hewve any questions. ~
u

Sinceraly, M

A

Jennifer BinghamZ

Executive Dinector & Assistant Treasurere

u

n

July 31, 20031

u

e represent the above-referenced Candidate Fund and write on ite behalf in respones to two letters sent by vou to the
Susan B. Anthony List Candidate Fund (the "Fund"), both date stamped July 16, 2003, with the following eference lines:

Amended 20 Day Post-General Bepan (10017 /02-11/280/002), received 320005 {20 Day Letter)1
Amended Year End Report (1 1/28M02-1203102), received 321002 ("Year End Letter).u
lssLEr

Tour letters (1) note that the Fund has made both independent expenditurss and in-kind contn butions with respect to cer-
tain candidates, (2] =uggest that "[the coordination involved in making an in-kind caontribution te 8 candidate may prac-
e [the Fund] from making an independent expenditune in suppom of the same candidate,” and [3) request amendment of
independert expenditures ta in-kind cantrbutions or "additional clarifving infomation.” 0

Your [etters raise other issues that will b= dealt with =eparataly by the Fund. The present Istter will clanfy the rsle-
vant leqal etandards and demonstrate how the Fund has comrectly repotad its activity with respect ta independent expend-
itures and in-kind contributions. _

Law™

The federal couns have ecognized the threat posed by vague and ovemeaching effors bo olassify poitical communicatio-
ns 85 "coordinated” expenditures =ubiect to regulation a2 contibutions, and thersfore allowr such regulstion only in the
Preaence of substantial coordination and prearmangement. Current law prevides that “eoordination” with a candidate means
that the citizen group has an actual prior communication about & specific expenditure for 4 specific aroject that results

in the expenditure being under the control of a candidate or being based on infermation provided by the candidate about
the candidate's plans or needs. The District of Golumbia District Sour aficulated the nle as follows: U
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In the gbsence of 4 request or suggestion from the campaign, an exaressive expenditure becomes "coord ingted” where the
candidate or her agents can exercise control over, or where there hae been substantial discussion or negatiation between
the campaign and the spender over, a communication's: ¢1) cormtents; [21 timing; ¢3! Iocation, mode, or imMended audience
1[re.g.. choice betmasn neu@gager or radic advertizement); or [4] “wolume" [e.0., number of copies af printed materalz or

equent:r af media spos). Substantial discussien ¢r negoetiation is such that the eandidate and spender emerpe as partne-
r= or joint verturers in the expressive expenditure, but the candidete and spender need not be equal partners. O

FEC v. Christian Goalition, 52 F. Supp. 2d 45, 92 {D.D.C. 18668).0

Coondination may not be presumed ¢n the basis of some relationship. In Colerado Fepublican Federal Campaign Commites v.
FEZ, 516 U.5. . B17-181996), the Supreme Courtt emphatically rejected the FES s pasition that a political party expe-
nditure may be presumed coordinated with the party's federal candidate. The Court declared the proper teet to be whether

the specific expenditure was in fagt the subject of communication between those making the expenditure and the candidate.
["WWe therefore treat the expenditure, for constitutional pumaases, &= an 'independent’ expanditure, not an indirect camp-

tau%n contribution” because, the Court said, “the summany judgment regord shows ne actudl coordingtien as a matter of fas-
.Na

The District af Calumbia District Court's test, quabed above, became the pattem far an FEC regulations gowverning coordi-
natinn that hae since been repealed by action of Congress in the Bipatican Campaign Act of 2002:0

%h] Treatment of expenditures for gensral public pelitical communications &5 expenditures and contributions. ﬁ.nhr expendi-
ure far general public political communicatian that includes a cleady identified candidate and iz coordinated with that
candidate, an opposing candidate or a party cammittes supporting or oppesing that candidate is both an expenditure under
11 SGFR 100.B(a) and an in-kind contribution under 11 SFR 1007 (@30 i), L

n

£] Coardination with candidates and party commitbess. An expenditure for 8 general public political communication is co-
nsidered o be coominated with a candidate or paty committee fthe communication-u

u
(1] 15 paicl for by any persan other than the candidate. the candidate's authorized commitbes, or & party commithes, and

u

(2] |5 created, pmduced or distributed - _

[iY At the requeet or sugpestion of the candidate, the candidate's authorized cammities, a party committes, ar the agent
of any of the foregoing; L

[iiy After the candidate or the candidate's agent, ar & party committee or its agant, has exenziged contral or decision-
making authorty aver the contert, timing, locatian, mode, intended audiencs, volume of digtribution, or frequency of pl-
asement of that communisation; or L

{iii} After =ubstantial dizcuszion or negotiation bebween tha crestor, producer or distributar of the communicatian, or

he person Paymg for the communication, and the candidate, the candidate's authonzed committes, a paty committes, or
the agent of such candidate or committee, regarding the cortent, timing, lecation, mode, intended audience, velume of di-
gtribution or freguency of placement of that communication, the result of which is collaboration or agreement. Subetanti-

al discussion or negotigtion may be evidenced I:l'],r one or more megtings, conversations or conferences regarding the value
or impartance of the communicatian far a particular election. 7

(d) Exreption. A candidate's or pelitical party's respense to an inquiry regarding the candidate's or party's position
on legislative or public policy issues does nat alone make the communication coordineted. O

[e] Definitiong. For punaaoses of this gection: 7

(1) General public poltical communications include those made through & broadsasting skation {(ncluding & cable k=levis-
ion operator), nawspca_%:er: magazine, cutdoor adwertizing facility, mailing or any electronic madium, including the [ntern-
et or on aveb site, with an infended audience of over one hundred people.L

[2] Clearly identified hag the same meaning as set forth in 11 OFR 100.17. N
[3] Agert has the same meaning as set farth in 11 CFR 109.1(b)[5].C
11 < F.R 10023 (effective Deg. &, 2000).0

The FEC has gﬂmulga’[ed new coorelination regulations that toek effiect on Febroary 3, 2002, B6 Fed. RFeg. 421, which was
at izzue herain and therefore inapplicable.C

after the actiyi
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Factsu

The Fund identifies and endargas viable, pro-life candidates (especially women), then solicite cantibuotions for the can-
didates from Fund members and bundles and delivers the contibutions to the candidates. This is typical aof how a number
of similar organizstions operste, e.g., EMILY's List [se2 =wew amilyslist.org>, endarsing and raising sontributions for
candidates that favor abortion rights] and The Wish List [see =uwiniw thewishliet. org = endorsing and raizing contributions

for Kepublican candidates favoring abortion rights).L

To identify candidates as strongly pro-life, Fund staff memberz research likely candidates. Then & represertative of the
Fund interviewe likely candidates in person or by telephane and requests a packet of campaign material [e.q., poeiticn

papzsl. U

_andidates found to be both viable and ideclogically compatible are endorsed. After the initial intenview, there is |it-
le ar nofurther personal contact between the Fund and endorsed candidates. Cancidates are requested 1o add the Fund to
’{Eeir mailing lists to receire press releases and campaign update reports, and the Fund sends collected cantrbutions to

& Campaigns. n

The Fund spends money to print and mail eslicitstions to ite membere for contributions 1o endorsed candidates. Theese exp-

enditures are listed on Scheduls B forms athashed o FES reports as in-kind contributions be the candidates. &35 nobed in

Eu:uur letters, such in-kind contributions were made to the candidates ywou ligt: Jim Mussle, J-:sEﬁh Chacola, Anne Morthnip,
CGamett, James Talert, Elizabeth Oale, and Suzanne Terrell. The reports filed also indicate that menstany contributio-

ns were made to these and ather candidabtes, which were funds received from members as a result of these salictations for

the Fund. The lagt zuch solicitation requesting "bundled" checks was mailed to members in early September fadth anain

December for Suzanne Terrell).

In addition to these in-kind contributiong, the Fund ales made independent expenditures for activities ag listed on the
report ]%agea vou hawe attached bo your letters indicating that such independent expenditures on behalf of the same candi-
dates far whom in-kind contributions were made. N

Thieke expenditures were not discussed with any candidate or his or her agents (colectively "candidate”), were not based

on an¥I request or suggestion by & candidste that they be made, and were not based on any infarmation about campaign plans
ol wishee received from a candidate. They were lizted as independent expenditures in the reports because they were not
cogrdinated with the candidabes in any way under the measures of eeomination set out in the Law section above, as more
fully explained in the follawing Application =action.r

Applicationn

As noted above, the United 3tatee Suprems Court in Coloradn Republican beld that coardination may not be presumed. £ mu-
st bz actual Therefors, the mere fact that in-kind contrbutions were made does not forecioss independert expenditurss,
as vou acknawledge in vour [etters by requesting the present explanation. See FEC Advigory Opinian 1258-1.77

Far an independent expenditure to be considered coordingted, there must Airet be communication bebween the Fund and & ca-
ndiclate conceming that particular expenditure. [0 this case, there was ne discussion at all of the independent expendit-
ures by representatives af the Fund with any candidate. 3

Even where there ie dizcuseion about the particular independent expenditure, which there was not here, the discussion wo-
uld have to mest the legal gquidelines for coomdination. Apdptl:lying the facks bo the law indicates that there is no coordin-

ation in this case because at the initial meeting with candidates described abawve and &t any subsequent mestings none of
the crtena for coordination were met: L

Mo candicate requested ar suggested that the independent expenditure communicaticns be made;u

Mo candidate exercized any cantrol over the independent expenditure communications; ©

Mo candidabe had any substartial discussion or negotigtion with the Fund over any communication's contents, timing, losa-
tion, made, intended audience, or volume; T

There was no subetantial discuszion ar negatiation from which any candidate and the Fund emerged ag partners or joint ve-
nturers in the independert expenditure communication;u

The independent expenditure communications were not based an any informetion from the candidates about campaign plans,
stratepy, or needs derved from communications between the Fund and any candidate; and ™

The communications between the Fund and the candidates to establish the candidates' postiens on the issues fall precise-
Iy within the exception established at 11 C.F.R. 100.25(d). 3
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Conclusienu

The independent expenditures were appropriately reportad as such.”

If wra can bie of any further assistance, please contact Richard Coleson. ~
Sincerely, U

A

BOPP, COLESON & BOITROWMT

James Bopp, Jr.C

Richard E. Colesone

u

n

n




