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Be:  Susan B. Anthony List Candi-

Antoinctte Kitchen, Senior Reports Analyst
date Fund, T #CO0332296

Repaits Analysis Thvigion
Federal Eleotion Commussion
Washington, DC 20463

Dear Ms. Kitchen:
W represent the ahove-referenced Fund and writc on Tis behall in Tesposnse 10 two letters

seni by you to e Susan B. Anthony Tist Candidate Food {the “Fund™), both dated July 3, 2001,
with the following teference limes:
. “3() Day Post-Gencral Report {10/1%00-11/2700F" (the 30 Dxay Letler”)

. wyear Fnd Report {11/28/00-12/3 130y (the “Year End Letter” ).

by phone on July 13, 200, that the 15-day

Thanlk you for advising Richard Coleson
include weckends, so that by your calculakon

responee period mennoned i the letters dogs not
this respunse 18 due en July 23 2001

Issus

fote that the Fund has made bath independent expepditures and n-kind
contributions with respect 1o cenain candidales, {2) supgest that "[tThe coordination nvoived i
maling &n in-kind eontribution o 2 candidate may preclnde {the Fund] [ram making an jnde-
pendent cxpenditure i support of the same candidate,” and {7) request amendment of indopend-
ent expenditures to in-kind contrbutions ot additional clatifying information.

Your letters raise other lssucs that will be dcalt with sepatately by the Fund. The present
randards and demonstrate hew (be Fund has comectly

Latter will clarify the relevant legal §
reported its astivity with respect to mdependent sxpenditures and in-kind contributiona.

Your letters (1)

Law
d the threat poged by vague and overrgaching efforts (o

rdinaled” expenditures subject i regulation as
gulation only in the presence of substantial coordina-

The foderal courts have recopmize
clagsify political comnmunicalions as “com
contributions, and therefore allow such e
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tion and prearmangement.’ Current low provides that “coordination” with a candidate means that
the citizen group has an actual prior commiunication about a specific expenditure for a specific
project that results in the cxpenditure being wnder the contral of a candidate or being hased at
information provided by the candidate about the candidate’s plans er needs. The District of
Columbia District Court articulated the rule as follows:

In the absence of & request or sugpestion from the campaigt, Gn Sxpressive
expenditure hegomes “soordmated” where the candidate or her agcrits can exervise
control over, ot where there has been substmtial diseussion or negotiation between
the campaign and the spender over, a conmmunication’s: {1} contents; {2) tiring; {3)
location, mode, ot intended andience (g.g., choice between newspapet of Tadio
advertisermenty; or {4) “volune” (c.g., oumber of copies of printed materals or
frequensy of media spots). Gubstantial discussion or tegotiation js such that the
candidate and spender emorge as parigrs of joint venturers in the EXPTESSIVE
expenditure, bot the candidate and spender necd not be equal partners.

FEC v Christian Coalittan, 52 F. Supp. 2d 45,92 (DL 1999).

Cocrdination may nol be presurned on the basis of some velationship. [n Coforade
Republican Federal Cumpoign Commities V. FEC, 518 T1.S. 604, 617-18 (1996), the Suprome
Court conphiatically rejected the FE('s position that a polilical party exponditire may be
presumed coerdinated with the patty's federal candidats. The Court declared the proper test wo be
whether the specific expenditure was tn fact the subject of communication betwern those making
the expenditure and the candidate. {“We therefore reat the expenditure, for constitutienal
purposes, as an ‘independent’ expendinre, nat an indirect campaign coniritrution” because, the
Court said, “the smmmary judgment record shows ne actual coordimatinn as a marter of fact.”™)

The District of Columbiy Distiet Coure’s test, quuoted above, has become the pattemn for
the FEC's newaest regulation governing coordination:

(b} Treatnent ol expenditures for gencral public politicaul communications ps
expenditures and contributions. Any expenditure [ov general public political

\See, e.g., Culnrado Republican Fed, Campuign Comm. v FREC, 518 T1.8. 604, 617-18
(1996),-NEPAC, 470 U.S. at 408: fowe Right To Life Comm., Inc. v. Williams, LET F3d 903,
957.68 (5th Cir. 1969); Cliftor v, FEC, 114 F.3d 1309, 1311 (1st Cir. 1937); Ovlosid v. FEC, 795
F.2d 156 (D.C. Cir. 1986); Lardell v. Sorreli, 118 F, Supp. 2d 459, 420-91 (D. VL. 2000y, FRC v
Chrigtign Coafition, 31 F. Supp. 2d 45, 9192 (D.D.C, 1998); FEC v. Public Citizen, &4 F, Supp.
24 1327, 1335 (M.D. Ga. 1999); Republican Party of Ming, v. Pawly, 63 F. Supp. 2d 1008, 1015
(D, Minn, 1999}, Clifton v. FEC, 527 F. Supp. 493 (D. Me. 1996), aff d or ather grounds, 114
F 1d 1306 {1st Cir. 1997); FEC v. Colorada Republican Fed, Campuign Comm., 339 F. Supp.
1448, 1455 (D. Colo. 1993}, rev'd o other grounds, 53 F.3d 1015 (100 Cir. 1995Y, vacared, 518
(7.5. 604 (1996). '
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commumication that includes a clearly identified candidate and is coardinated with
that candidate, an opposing candidate o1 a party committee SUpPOITing or oppOSinE
that candidate ig both an expendimre under 11 CFR 100.8(z) and an in-lind
contribution under 11 CFR. 100.7{a} 1 )(1ii).

() Coordination with candidates and party conunitiees. An expenditure for
a general public political counnumication ie considered to be coordinated with a
candidate or party comumitiee if the communication—

(+) Is paid for by amy person other than the candidate, the candidate’s
authorized commitiee, or & parly committee, and

(2) Ts created, produced or distribuwied—

(i} At the request or swgpestion of the candidate, the candidats®s authonzed
coMmmittes, A party commities, or the agent of any of the foregoing;

{ii) Aftcr the candidate or the candidate’s agent, ora parly commitles or it
apent, has exercised control or decigion-making authority ever the content, ming,
loeation, mods, intended audience, volurne ol distribution, or fequency of placemant
of Lhat communication, or

iii) After subatantial discussion or negonalion between the ereator, producet
or distributor of the communication, of the person paying for the communication, and
the candidate, the candidate’ s authorized comnuttes, 2 party conunittes, of the agent
of such candidate or comnuties, regmarding the conlent, timing, location, mode,
intended audience, yvohune of disteibution or frequency of placemcnt of thal
commmutication, the resalt of which is collaborstion or agreemeant. Substantial
discussion or negotiation may be evidsnoed by ene or more meLtings, COnversalions
or coaferences Tegarding the value or importance of he comrnunication for a

particular glection,

(d) Excepticn. & candidate’s ar poelitical party’s response to an inquiry
regarding the candidate’s or party’s posttion an legislative or public policy 135ues
docs not alone make the communication coordinated.

() Definitions. For purposes of this seclion:

{1y General public pulitical communicatinns include those made through a
broadeasting station (incivding & cable lelevision operatot), newspaper, magazine,
cuidoor advertising facility, mailing or any electronic medimm, including the Internct
or on 2 web gite, with an intended audience of over one hundred people.

(2) Cleatly identified hus the same meaning ag set forth in 11 CFR 10017

{3} Agent has the same meaning as set forth in 11 CFR 102 1¢0)(5).

11 CFR. § 1060.23 {effvctive Dee. b, 2000).

Farts

The Fund identifiss and endoracs viuble, pro=life candidates {especially women}, then
solicits conteibutions for the candidates from Fund members and bundles and delivers the
cantribulions to the candidates. This is typical efhow 2 oumbet of similar organizations operate,
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e.g., EMILY s List {see <www.emilyslist org=, endorsing and raising contributions for candi-
dates that favor abortion rights) and The Wish List {zee e thewishlist org= endorsing and
raising comributions for Republican candidates favoring abortion Tights).

To identify candidates as strongly pro-life, Fund ptaff members research likely candidates.
Then a represetative of the Fund interviews Tikely candidates in person ot by telephone and
requests 2 packet of campaign material {&.g., position papers).

Candidates found to be both viable and ideologically compatible are endorsed, After the
imitial intervicw, there is little or no farther persenal contact between the Fund and crcdorscd
candidates. Candidates are requested to add the Fund to their mailing lisis to receive ptass
relcases and catpaign update reports, md the Fund scads collected contributions to the

CamMpaigns,

The Fund gpends money to print and mail salicitations 1o ita members for contributions to
endorsed candidates. These expenditutes are listed on schednle B forms attached to FEC reports
g5 in-kind contributions to the candidates, As aoted in your letters, such in-kind contributiohs
were made to the six candidates you list (as well 25 others): Jennifer Carroll, Melissa Hart, Mike
Roaers, Dennis Rehberg, Mike Ferguson, and Ric Keller. The reports filed also indicate that
monetary contributions were made to these and other candidates, which were funds recelved
from erpbers as a reenit of these anlicitations for the Fund. The last such solicitation requesting
“hundled” checks was mailed to members in early Septenibet.

In additien 1o these in-kind and monetary contributions, the Fond also made independent
cxpendityres for pet-oui-the-votc mailings and radio advertisements, You have artached to your
letters pages from filed reporia that indicate such independent expenditures on bohalf of the same
six candidates for whom in-kind contributions were made.

These cxpenditures Wers it discussed wilh any candidat: or hiz or her agenis (eolice-
avely “candidate™), werc not hased on any request of suggestion by a candidae that they be
ruade, and were 1ot based on any information about campaign plans or wishes regeived foma
candidate. Thoy were listed as independent expenditures in the reports becuse they were nit
coutdinaled with the candidates ir amy way under the MoaBlres of coordination set out n the Law
scctinn above, as more fully explained in the following Application scction.

Application

As nated above, the United States Supreme Court m Colorade Republian held that
coordination may not be presumed. 1t must he aotusl, Therefore, the mere fact thal in-kind
contehutions were mado dogs not foreclose independent expenditures, as you acknowledge in
your Letters by requesting the present explanation. See FEC Advisory Opinion 1996-1,

For st independent cxpenditure to be considered coordinated, there must [rst be
comimumication berween the Fund and a candidate councerming that particular cxpenditure. To thig
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case, there wes no discussion al all of the independent expenditures by represcntatives of the
Furid with any candidate.

Rven where there is discussion about the partieular independent expenditurc, which therc
was not here, the discugsion would have to meet the legal guidclines for coordination. Applying
the [acts to the law indicares that there is no coordination in this case hecause at the imitial
meeling with candidates described ahove and al any subscquent meetings nonc of the oriterin for
coordination were mwet:

. No candidate requested or suggested that the independent expenditure communications be
madc:,
* o candidate exercised anv eontrol over the independent expenditurs cotunumtations;

. No candidais had any substantial discussion or negotiation with the Fund over any
communication’s contents, timing, location, mode, intended audience, or volume;

. Therc was no substantial discussion or negotiation from which any candidate and the
tumd crnerged a8 partners or joint venturers in the independent expenditure CoMMNICE-
tion;

» The independent cxpendinire commuications wore ot hased on any information from

the candidates about canipaign plans, strategy, or needs derived from commumnmicalions
between the Fynd and any candidate; and

. The communicalions between the Fund and fhe candidates to eatablish the candidares’
positions on the issues full premsely within the excention cstablished at 11 C.FR.
& 100.23(d).

Conciusion

The independent exponditurcs were appropriately reported as such.
If we can be of any furthor assislancs, please contact Richard Caleson.

Sincerely,

BOPP, COLESON & BOSTROM

|\ &2 Lo _

James Bopp, Jr.
Richard E. Colcson
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